
BNSF WORK DESCRIPTION AND LOCAL AGENCY WORK DESCRIPTION 
AND WORK SCHEDULES I 

BNSF anticipates working between the hours of 7:30 AM and 8:00 PM on 
weekdays; and for weekend work, BNSF anticipates working either between 5:OO 
AM and 8:OO PM on two weekends when the new bridges have to be placed in 
service and the old track removed or working one or two weekends with the 
weekend being a 48 hour consecutive work period (500 AM on Saturday to 5:OO 
AM on Monday) to install the new bridges and remove the old tracks. All of these 
hours are subject to force majeure and may extend beyond these hours to 
ensure the track has been returned to a safe operating condition. 

The Local Agency grants to the BNSF a variation from its construction work hour 
regulations set forth in the Western Springs Village Code in order to allow the 
BNSF to perform its Work as mentioned above. I 

BNSF WorklConstruction Schedule: 
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route(s) at entrances, railings and hand rails, structural and non-structural 
retaining walls, internal and external lighting, security camera(s) and other 
miscellaneous items as shown on the plans. 

Local Agency WorkKonstruction Schedule: 

Construction shall commence post BNSF bridge completion on or about 
September 15, 2004 subject to the terms stipulated in the BNSF schedule. It is 
anticipated that substantial completion of the project (all elements except 
landscaping) will be completed in 12 weeks or approximately December 31, 
2004. Landscaping will be completed early spring of 2005, as weather permits. 
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EXHIBIT "C" 
COST ESTIMATE 

AUTHORITY FOR EXPENDITURE 

LOCATION : WESTERN SPRINGS LINE SEGMENT : 71 

PROPERTY OF : ENSF RAILWAY COMPANY DIVISION : M  
OPERATED BY : ENSF RAILWAY COMPANY SUBDIVISION : CHICAGO 

PLANITEM NUMBER : 000073813 MILEPOST : 0014.95 
AFE NUMBER 
RFA NUMBER : 4621904 
CPAR NUMBER : c(ioaaao4 

: 2004 BUDGET YEAR 
JOINT FACILITY : METRA 
% BILLABLE o : ioa.ao 

TRACK TYPE : 1  BUDGET CLASS : 7 
TAX STATE : II REPORTING OFFICE : 303 
SPONSOR : VP EXGIWEERING CEXTERIROLLUP : 54940 

PURPOSE. JUSTIFICATION iuyD DESCRIPTION 
CONSTRUCT 3 E&. NEW BRIDGES AT UP 14.95 ON LS 71 TO BE USED AS PEDESTRAW UNDERCROSSING IN 
WESTERN SPRINGS, IL. - CHICAGO SUBDIVISION. B & B SUPV. W. R. RECKLING. NOTE 100% VILLAGE 
& METRA FUNDED SEE DISCRIPTION NOTE. 

REVISED ON : a3/30/2004 

PRINTED BY : WASHEURN PRINTED ON : o 3 / ~ 2 o o 4  

ENGINEERING SERVICES - W S A S  CITY 
ESTIMUTE REP. NUMBER : 4621904 COSTING DATE : 03/30/2004 
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LOCATION : WESTERN SPRINGS LINE SEGMENT : 71 
PIANITEM NJMBER : 003073813 NILEFOST : 0011 .95  
Ih0PC:KTY OF : J1:SF WIILWA~ COWPAN1 L i V l S I O l l  ; CtI 
OCUAT?P : RI:SF RAILWAY CO!!PI,NY SUJULVISICN CIILCRO 
JOINT FACILITY : METRR TRRCK TYPE : 1  

AFE NUMBER 
RFA NUMBER : 4621904 
CPAR NUMBER 
BUDGET YFAR : 2004 

: COO00004 

BUDGET CLASS : 7 

'i BILLRBLE I1 : 100.00 TAX STATE : I L  COUNTY: COOK REPORTING OFFICE : 303 
REQUESTER ID : a891 - WILLIE MERRILL MATL DATE SPONSOR : VP ENGIN 
PROJECT TYPE : BNCHP LOCATION CODE : 381941 DEFT CODE : MOWSB 
DOT NUMBER DERAILMENT CODE : 

PURPOSE, JUSTIFICATION AND DESCRIPTION 
CONSTRUCT 3 EA. NEW BRIDGES 2 8 '  DBOX (28' LONG X 13 HIGH1 - 3 TRACKS W/40'  PILES. * * *  
EXCAVATE TO SET BRIDGES ONLY * * *  100% REIMBURSABLE. 

NOTE SIGNAL ESTIMATE COST'OF MATL AND LRBOR HAS BEEN INCLUDED PER REQUEST ON 01/23/03. 

NOTE THE ADDITION OF COST NOW INCLUDES THE SHEET PILING MATERIAL (NOW 316 IF SHEET PILES) 
AND -OR COST PER REWEST TO BE INCLUDED IN THIS RFA. 

NOTE THE VILLRGE 1 WESTERN SPRINGS 1 WILL FUND NO MORE THEN $605,913.00 PER AGREEMENT AND 
METRR WILL BE FUNDING THE REMAINING AMOUNT. 

ENGINEERING SERVICES - KANSAS CITY 
ESTIMRTE REF. NUMBER : 000073813 - 1-46-21 
COSTING DATE : 03/30/2004 

PRINTED ON : 03/30/2004 
ESTIMATED BY : WASHBURN 
PRINTED BY : WASHBURN 
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ACCT CST RSN PPE DESCRIPTION QTY/ST OT U/M CASH NONCASH OPER REMOVAL ............................................................................ 
a 130 CONSTRUCT BRIDGE - CAPITAL 
a 130 CONSTRUCT BRIDGE - OPERATING 
8 130 PLACE SHEET PILING 

* LRBOR SUBTOTAL 

I120 319 130 BRIDGE MATERIAL 
1120 319 130 EXCAVATION MATERIAL (BRIDGE) 
1120 319 130 FILL MATERIAL (BRIDGE1 
1120 319 130 SHEET PILING MATERIAL 

* MATERIAL SUBTOTAL 

1120 790 130 PURCHASE EXPENSE BRIDGE MATL 
1120 190 130 TRANSPORTATION BRIDGE 

* OTHER SUBTOTAL 

* ADDITIVES PAYROLL ASSOCIATED COSTS 
EOUIPMENT EXPENSES 
0.i LABOR OVERHERDS 
PERDIEM 
INSURANCE EXPENSES 
USE TAX 
OFFLINE TRANSPORTATION 

1366.00 87.0 MH 29,769 
324.00 0.0 MH 
43n.00 0.0 MH 8.554 

6,445 
~. ............................................ 

38.323 0 6,445 0 

1.0 LS N 195.420 
1415.0 CY N 16; a39 
250.0 CY N 3.500 
1.0 IS N ioi,a75 ............................................ 

317,634 0 0 0 

1.0 LS 23,450 
1.0 LS 350 ............................................ 

23,aoo 0 0 0 

30,914 5,199 
20.2a7 3.411 
34;4a2 

20.843 

20,204 
6,042 

4,001 

.~ 
5,199 
3,645 
1,016 

............................................ 
* GANG TOTAL BBGANG-6M - B&B GANG, 06 MAN 516,530 0 25,515 0 

........................................................................................................................... 
a 240 ADJUST RAILlOTM 
a 163 REPLACE TRACK PANELS - CRP 
a 291 UNLOAD BALLAST - ADDITION - CAP 
* LABOR SUBTOTAL 

1120 310 280 BALLAST, FROM ST. CLOUD, M1. 
1120 300 150 TRACK PANEL, 136 LB 39 ET RAIL-TIES- 

* MATERIAL SUBTOTAL 

* ADDITIVES PAYROLL ASSOCIATED COSTS 
EQUIPMENT EXPENSES 
DA LABOR OVERHEADS 
INSURANCE EXPENSES 
MATERIAL HANDLING 
ONLINE TRANSPORTATION 
USE TAX 
OFFLINE TRANSPORTATION 

102.00 178.5 MH 6,778 
55.00 96.2 MH 2,596 1,059 
14.00 24.5 MH 931 ............................................ 

3,521 0 6.778 1,059 

160.0 NT 1,290 
3.0 E A X  8.708 ............................................ 

9 . m  0 0 0 

2,845 
1,866 
3,172 

555 
499 

1.480 
655 
109 

5,467 a54 
3.588 560 
6.09~~ 953 
1,068 167 

............................................ 
* GANG TOTAL SECGANG-6M - SECTION GRNG (6 MAN) 24.706 0 22,999 3,593 

a 400 9911 SIGNAL FIELD LABOR - CAP 28.00 0.0 MH 618 
........................................................................................................................... 

............................................ 
* LABOR SUBTOTAL 618 0 0 0 

I120 319 400 9911 SIGNAL MAINTAINER - MATERIAL BR REN 3.0 DAY 510 ............................................ 
* MATERIAL SUBTOTAL 510 0 0 0 

* ADDITIVES PAYROLL ASSOCIATED COSTS 
EQUIPMENT EXPENSES 
DA LABOR OVERHEADS 
INSURANCE EXPENSES 
MATERIAL HANDLING 
USE TAX 
OFFLINE TRANSPORTATION 

4 98 
321 
556 
97 
25 
33 
6 

a 291 WORK TWIN - BALLAST 72.00 36.0 MH 3,190 ............................................ 
LABOR SUBTOTAL 3,190 0 0 0 
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........................................................................................................................... 
ACCT CST RSN PPE DESCRIPTION QTY/ST OT U/M a s n  NONCASH QPER REMOVAI 

1120 330 130 WORK TRAIN FUEL - BALLAST 2700.0 GRL 2,181 

* MATERIAL SUBTOTAL 2,181 0 0 0 
............................................ 

* ADDITIVES PAYROLL ASSOCIATED COSTS 
EQUIPMENT EXPENSES 
DA LABOR OVERHEADS 
INSURANCE EXPENSES 
USE TAX 

2,573 
1,688 
2.810 

503 
143 

............................................ 
* GANG TOTAL WTCREW-3M - WORKTRAIN CREW I3 MAN1 13,154 0 0 0 

........................................................................................................................... 
1120 399 130 ENGINEERING CONTRACT 1.0 LS 2,000 

* OTHER SUBTOTAL 2.000 0 0 0 
............................................ 

............................................ 
* GANG TOTAL NONE - NO GANG NEEDED 2,000 0 0 0 

8 241 PLACE FIELD WELDS - CAP 106.00 5.3 MH 2,278 

* LABOR SUBTOTAL 2,278 0 0 0 

1120 308 201 WELDKIT, GENERIC mR ALL RAIL WEIGHT 12.0 KT 636 

............................................ 

............................................ 
* MATERIAL SUBTOTAL 636 0 0 0 

* ADDITIVES PAYROLL ASSOCIATED COSTS 
EQUIPMENT EXPENSES 
DA LABOR OVERHFADS 
1NSUfiAI:CE I'XPCIISES 
I'hTERL hL ll&U DI 1 ,I ti 
USE TAX 
OFFLINE TRRNSPORTATION 

1,831 
1,205 
2,049 

359 
31 
41 
8 

............................................ 
GANG TOTAL HQWELDGANG-2M - WELDING GANG, 2 MRN 8,444 0 0 0 

--------------.-._______________________~~~~~~~..~~-----------..---.-..~~~~~~~~~~~-----------------.~~-.~~~~~~~~~.-~~~~~~.~ 
8 400 9911 SIGNAL FIELD LRBOR - CAP 384.00 34.5 Mn 9,611 ............................................ 
* W O R  SUBTOTAL 9,611 0 0 0 

1120 319 400 9911 REPLRCE SIGNAL POLES & HARDWARE 2.0 EA 840 ............................................ 
* MATERIAL SUBTOTAL 840 0 0 0 

* ADDITIVES PAYROLL ASSOCIATED COSTS 
EQUIPMENT EXPENSES 
DA LABOR OVERHEADS 
INSURRNCE EXPENSES 

~ ~ ~~ .-. 
MATERIAL HANDLING 
USE TAX 
OFFLINE TRANSPORTATION 

1,153 
5,088 
8.647 
1,515 

42 
55 
10 

............................................ 
* GANG TOTAL SIGMTNER-2M - SIGNAL MAINTAINER, 2 MAN 33,561 0 0 0 

........................................................................................................................... 

PROJECT SUBTOTAL 
CONTINGENCIES 
BILL PREPRRATION FEE 

PROJECT GROSS COST 
LESS COST PAID BY OTHERS 

PROJECT NET COST 
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601,065 0 48,514 3,593 
60,106 0 0 0 
3,308 0 2 4 2  17 ............................................ 

664,419 0 48,156 3,610 
664,419 0 48,156 3,610 

0 0 0 0 
............................................ 



....................................................................................................................... 
f f t f f  MAINTAIN PROPRIETARY CONFIDENTIALITY * * f * *  

....................................................................................................................... 

nlE B. N. S .  F. RAILWAY COMPANY 
FHPM ESTIMATE FOR 

METRA 
............................................................................................................................ 
WCATI0N:- WESTERN SPRINGS DETAILS OF ESTIMATE PLAN ITEM: 000073813 VERSION: 1 

PURPOSE, JUSTIFICATION ANC DESCRIPTION 
CONSTRUCT 3 EA. NEW BRIDGES 28' DBOX (28 '  LONG X 13 HIGH1 - 3 TRACKS Wf40' PILES. *** 
EXCAVATE TO SET BRIDGES ONLY *** 100% REIMBURSABLE. 

NOTE SIGNAL ESTIMATE COST OF MRTL AND LABOR HAS BEEN INCLUDED PER REQUEST ON 01/22/03 

NOTE THE ADDITION OF COST NOW INCLUDES THE SHEET PILING MATERIAL (NOW 316 LF SHEET PILES1 
ANC LABOR COST PER REQUEST TO BE INCLUDED IN THIS RFA. 

NOTE THE VILLAGE ( WESTERN SPRINGS 1 WILL FUND NO MORE THEN $605,913.00 PER AGREEMENT AND 
METRA WILL BE FUNDING TEE REMRINING AMOUNT. 

DESCRIPTION 
................................. 
**.******* 

LABOR ******.*.* 
ADJUST RAILlOTM 
CONSTRUCT BRIDGE - CAPITAL 
CONSTRUCT BRIDGE - OPERATING 
PLACE FIELD WELDS - CAP 
PLACE SHEET PILING 
REPLACE TRACK PANELS - CAP 
SIGNAL FIELD LABOR - CAP 
SIGNAL FIELD LABOR - CAP 
UNLOAD BALLAST - ADDITIOLj - CAP 
WORK TRAIN - BALlAST 

PAYROLL ASSOCIATED COSTS 
EQUIPMENT EXPENSES 
DA LABOR OVERHEADS 
PERDIEM EXPENSES 
INSURlWCE EXPENSES 

QUANTITY U/M 
........................ 

280.50 MH 
1453.01 MH 
324.00 MH 
111.30 MH 
430.00 MH 
151.25 MH 
28.00 MH 

418.56 MH 
38.50 MH 
108.00 rmr 

....... 
COST 

.............. 

6.778 
29,769 
6.445 
2.278 
8.5% 
3,655 

618 
9,611 
931 

3,190 
57,940 
38,020 
64,626 
23,849 
11,322 

TOTAL $ 

...................... 
TOTAL LABON COST 267,586 267,586 

fff.*t.*** 

MATERIAL 
. * . **e****  

BALLAST, FROM ST. CLOUD, MN. (MN, P 160.00 Nl 
WORK TRAIN FUEL - BALLAST 
TRACK P?.NEL. 136 LB 39 FI' RAIL-TIES-OTM 3.00 EA x 

2700.00 GAL 

WELDKIT, GF.NERIC FOR ALL RAIL WEIGHTS 
BRIDGE MATERIAL 
EXCAVATION MATERIAL (BRIDGE) 
FILL MATERIAL (BRIDGE) 
REPLACE SIGNAL POLES L HARDWARE 
SHEET PILING MRTERIAL 
SIGNAL MAINTAINER - MATSRIAL BR RENEW 

MATERIAL HANDLING 
ONLINE TRANSPORTATI@N 
USE TAX 
OFFLINE TRANSPORTATlON 

TOTAL MRTERIAL COST 
tt..l--.tt 

OTHER 
*..lt**t*t 

ENGINEERING CONTRACT 
PURCHASE EXPENSE BRIWjE MATL 
TRlLNSPORTATION BRIDGE 

TOTAL OTHER ITEMS COST 

PROJECT SUBTOTAL 
CONTINGENCIES 
BILL PREPAWATION FEE 

GROSS PROJECT COST 

LESS COST PAID BY BNSF 

TOTAL BILLABLE COST 

12.00 I(T 
1.00 LS N 

1415.00 Cy N 
250.00 CY N 
2.00 EA 
1.00 LS N 
3.00 DAY 

1,290 
2.187 
8.708 

636 
195,420 
16,839 
3,500 
840 

101,875 
510 
597 

1.480 
21,770 
4,134 

...................... 
359,786 359.786 

1.00 LS 2.000 
1.00 LS 23,450 
1.00 LS 350 

...................... 
25,800 25,800 

653,172 
60,106 
3,567 

716.845 

0 

........... 

........... 

716,845 
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EXHIBIT “E” 

FORM APPROVED 
BY VP-LAW 

CONTRACTOR’S 
RIGHT OFENTRY AGREEMENT 

FOR CONSTRUCTION PROJECTS ON OR ADJACENT TO PROPERTY OF 
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

This Right of Entry Agreement (“Agreement”) is entered into effective as of ZOO-, by and 
between (“Contractor”), corporation, and The Burlington 
Northem and Santa Fe Railway Company (“Railway”), a Delaware corporation. 

WHEREAS, Railway operates a freight transportation system by rail with operations throughout the United 
States and Canada; and 

WHEREAS, [insert the appropriate state/mnnicipal agency here] desires 
Contractor to perform certain construction services adjacent to and upon Railway’s right of way andlor property, and 
Contractor is willing to perform such services. 

NOW, THEREFORE, in consideration of Railway entering this Agreement with Contractor and granting 
Contractor permission to enter upon the Premises (defined herein), Contractor agrees with Railway as follows: 

SECTION 1. SCOPE OF SERVICES 

Contractor [andor Agency] will perform the following services, hereinafter described’ as 
“Work”: 

Performance of the Work will necessarily require Contractor to enter Railway’s right of way and property 
(“Premises”). Contractor agrees that no work will be commenced on the Premises until ( i) this Agreement is 
executed by both Contractor and Railway; and (ii) Contractor provides the Railway with the insurance contemplated 
herein. Contractor further agrees that if this Agreement is not executed by the owner, general partner, president or 
vice-president of Contractor, Contractor will furnish Railway with evidence certifying that the signatory is 
empowered to execute this Agreement. 

SECTION 2. PAYMENT OF FEES 

[statehunicipal agency] will be responsible for paying Coneactor for the Work 
performed under this Agreement. 

SECTION 3. RELEASE OF LIABILITY AND INDEMNITY 

Contractor hereby waives, releases, indemnifies, defends and holds harmless Railway for, from and against 
all judgments, awards, claims, demands, and expenses (including attorney’s fees), for injury or death to all persons, 
including Railway’s and Contractor’s officers and employees, and for loss and damage to property belonging to any 
person, arising in any manner from Contractor‘s or any of Contractor‘s subcontractors’ acts or omissions or any work 
performed on or about Railway’s property or right of way. THE LIABILITY ASSUMED BY CONTRACTOR 
WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DESTRUCTION, DAMAGE, 
DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF 
RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT TO THE EXTENT 
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THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE INTENTIONAL MISCONDUCT OR 
GROSS NEGLIGENCE OF RAILWAY. 

THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR INCLUDES ANY 
CLAIMS, SUITS O R  JUDGMENTS BROUGHT AGAINST RAILWAY UNDER T H E  FEDERAL 
EMPLOYEE'S LIABILITY ACT INCLUDING CLAIMS FOR STRlCT LIABILITY UNDER THE 
SAFETY APPLIANCE ACT OR THE BOILER INSPECTION ACT, WHENEVER SO CLAIMED. 

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will adjust and settle 
all claims made against Railway, and will, at Railway's discretion, appear and defend any suits or actions of law or 
in equity brought against Railway on any claim or cause of action arising or growing out of or in any manner 
connected with any liability assumed by Contractor under this Agreement for which Railway is liable or is alleged to 
be liable. Railway will give notice to Contractor, in writing, of the receipt or pendency of such claims and thereupon 
Contractor must proceed to adjust and handle to a conclusion such claims, and in the event of a brought against 
Railway, Railway may forward summons and complaint or other process in connection therewith to Contractor, and 
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, indemnify, and save 
harmless Railway from and against all damages, judgments, decrees, attorney's fees, costs, and expenses growing 
out of or resulting from or incident to any such claims or suits. 

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in 
this Agreement will survive any termination of this Agreement. 

SECTION 4. INSURANCE. 

Contractor must, at its sole cost and expense, procure and maintain during the life of this Agreement the 
following insurance coverage: 

(a) Commercial General Liability insurance. This insurance must contain broad formcontractual liability 
with a combined single limit of a minimum of $2,000,000 each occurrence and an aggregate limit of at least $ 
4,000,000. Coverage must he purchased on a post 1998 IS0 occurrence form or equivalent and include coverage 
for, but not limited to, the following: 

+ 
+ 
+ Fire legal liability 
+ Products and completed operations 

Bodily Injury and Property Damage 
Personal Injury and Advertising Injury 

This policy must also contain the following endorsements, which must be indicated on the certificate of insurance: 
+ It is agreed that any workers' compensation exclusion does not apply to Railroad payments 

related to the Federal Employers Liability Act or a Railroad Wage Continuation Program or 
similar programs and any payments made are deemed not to be either payments made or 
obligations assumed under any Workers Compensation, disability benefits, or unemployment 
compensation law or similar law. 
The definition of insured contract must he amended to remove any exclusion or other 
limitation for any work being done within 50 feet ofrailroad property. 
Any exclusions related to the explosion, collapse and underground hazards must he removed. 

+ 
+ 

No other endorsements limiting coverage as respects obligations under this-Agreement may be included on the 
poticy. 

(b) Business Automobile Insurance. This insurance must contain a combined single limit of at least 
$1,000,000 per occurrence, and include coverage for, hut not limited to the following: 

Bodily injury and property damage 
Any and all vehicles owned, used or hired 

+ 
+ 
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(c) Workers Compensation and Employers Liability insurance including coverage for, but not limited to: 
+ Contractor’s statutory liability under the worker’s compensation laws of the state(s) in which 

the work is to be performed. If optional under State law, the insurance must cover all 
employees anyway. 
Employers’ Liability (Part B) with limits of at least $500,000 each accident, $500,000 by 
disease policy limit, $500,000 by disease each employee. 

+ 

(d) Railroad Protective Liability insurance naming only the Railroad as the Insured with coverage of at 
least $2,000,000 per occurrence and $6,000,000 in the aggregate. The policy must be issued on a standard IS0 form 
CG 00 35 10 93 and include the following: 

+ 
+ 
+ 
+ 
+ 

Endorsed to include the Pollution Exclusion Amendment (IS0 form CG 28 3 1 IO 93) 
Endorsed to include the Limited Seepage and Pollution Endorsement 
Endorsed to include Evacuation Expense Coverage Endorsement 
No other endorsements restricting coverage may be added 
The original policy must be provided to the Railroad prior to performing any work or services 
under this Agreement 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive damages and 
certificates of insurance must reflect that no exclusion exists. 

Contractor agrees to waive its right of recovery against Railroad for all claims and suits against Railroad. 
In addition, its insurers, through the terms of the policy or policy endorsement, waive their right of subrogation 
against Railroad for all claims and suits. The certificate of insurance must reflect the waiver of subrogation 
endorsement. Contractor further waives its right of recovery, and its insurers also waive their right of subrogation 
against Railroad for loss of its owned or leased property or property under contractor’s care, custody or control. 

Contractor’s insurance policies through policy endorsement, must include wording which states that the 
policy will be primary and non-contributing with respect to any insurance camed by Railroad. The certificate of 
insurance must reflect that the above wording is included in evidenced policies. 

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad Protective) 
must include a severability of interest endorsement and Railroad must be named as an additional insured with 
respect to work performed under this agreement. Severability of interest and naming Railroad as additional insured 
must be indicated on the certificate of insurance. 

Contractor is not allowed to self-insure without the prior written consent of Railroad If granted by 
Railroad, any deductible, self-insured retention or other financial responsibility fur claims must be covered directly 
by contractor in lieu of insurance. Any and all Railroad liab es that would otherwise, in accordance with the 
provisions of this Agreement, be covered by Contractor’s insurance will be covered as if Contractor elected not to 
include a deductible, self-insured retention or other financial responsibility for claims. 

Prior to commencing the Work, contractor must furnish to Railroad an acceptable certificate(s) of 
insurance including an original signature of the authorized representative evidencing the required coverage, 
endorsements, and amendments and referencing the contract audiufolder number if available. The policy(ies) must 
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to notify Railroad in writing 
at least 30 days prior to any cancellation, non-renewal, substitution or material alteration. This cancellation 
provision must be indicated on the certificate of insurance. Upon request from Railroad, a certified duplicate 
original of any required policy must be furnished. 

Any insurance policy must be written by a reputable insurance company acceptable to Railroad or with a 
current Best’s Guide Rating of A- and Class VI1 or better, and authorized to do business in the state(s) in which the 
service is to be provide. 



Contractor represents that this Agreement has been thoroughly reviewed by contractor’s insurance 
agent(s)ibroker(s), who have been instructed by contractor to procure the insurance coverage required by this 
Agreemenf. Allocated Loss Expense must be in addition to all policy limits for coverages referenced above. 
Railroad may reasonably modify the required insurance coverage to reflect then-current risk management practices 
in the railroad industry and underwriting practices in the insurance industry. 

If any portion of the operation is to he subcontracted by contractor, contractor must require that the 
subcontractor provide and maintain the insurance coverages set forth herein, naming Railroad as an additional 
insured, and requiring that the subcontractor release, defend and indemnify Railroad to the same extent and under 
the same terms and conditions as contractor is required to release, defend and indemnify Railroad herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railroad to temunate 
this Agreement immediately. Acceptance of a certificate that does not comply with this section will not operate as a 
waiver of contractor‘s obligations hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by contractor will not be 
deemed to release or diminish the liability of contractor including, without limitation, liability under the indemnity 
provisions of this Agreemenf. Damages recoverable by Railroad will not be limited by the amount of the required 
insurance coverage. 

For purposes of this section, Railroad means “Burlington Northern Santa Fe Corporation”, “The Burlington 
Northem and Santa Fe Railway Company” and the subsidiaries, successors, assigns and affiliates of each. 

SECTION 5. CONTRACTOR REQUIREMENTS 

(a) While on or about the Premises, Contractor must fully comply with Railway’s “Contractor 
Requirements”, including (but not limited to) clearance requirements and personal protective equipment 
requirements. Contractor will be responsible for fully informing itself as to Railway ”Contractor Requirements”. 

(b) Prior to entering the Premises, each person providing labor, material, supervision, or services connected 
with the Work to be performed on or about the Premises must complete the safety training program (hereinafter 
called, “Railway Contractor Safety Orientation”) at the following internet wehsite: “conractororientation.com”. 
Contractor must ensure that each of its employees, subcontractors, agents or invitees completes the Railway 
Contractor Safety Orientation before any Work is performed under this Agreement. Additionally, Contractor must 
ensure that each and every employee of Contractor, its subcontractors, agents or invitees possesses a card certifying 
completion of the Railway Contractor Safety Orientation prior to entering the Premises. Contractor must renew the 
Railway Contractor Safety Orientation annually. 

(c) Prior to entering the Premises, the Contractor must prepare and implement a safety action plan 
acceptable to Railway. Contractor must audit compliance with that plan during the course of Contractor’s work. A 
copy of the plan and audit results must be kept at the work site and will be available for inspection by Railway at all 
reasonable times. 

(d) When not in use, Contractor’s machinery and materials must be kept at least 50 feet from the centerline 
of Railway’s nearest track. Contractor must not cross Railway’s tracks except at existing open public crossings. 

SECTION 6. PROTECTION OF RAILWAY FACILITIES AND RAILWAY FLAGGER SERVICES 

(a) The Contractor must give Railway’s Roadmaster (telephone ) a minimum of thiay (30) 
working days advance notice when flagging services will be required so that the Roadmaster can make appropriate 
arrangements (Le., bulletin the flagger’s position). If flagging services are scheduled in advance by Contractor and 
it is subsequently determined by the parties hereto that such services are no longer necessary, Contractor must give 
the Roadmaster five ( 5 )  working days advance notice so that appropriate arrangements can be made to abolish the 
position pursuant to union requirements. 

(b) Railway flagger and protective services and devices will be required and furnished when Contractor’s 
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work activities are located over or under of and within twenty-five (25) feet measured horizontally from center line 
of the nearest track and when cranes or similar equipment positioned outside of 25-foot horizontally from track 
center line that could foul the track in the event of tip over or other catastrophic occurrence, but not limited thereto 
for the following conditions: 

( I )  When in the opinion of the Railway's representative, it is necessary to safeguard the Premises, 
employees, trains, engines and facilities. 

(2) When any excavation is performed below the bottom of tie elevation, if, in the opinion of Railway's 
representative, track or other Railway facilities may be subject to movement or settlement. 

(3) When work in any way interferes with the safe operation of trains at timetable speeds. 

(4) When any hazard is presented to Railway track, communications, signal, electrical, or other 
facilities either due to persons, material, equipment or blasting in the vicinity. 

(5) Special permission must be obtained from the Railway before moving heavy or cumbersome 
objects or equipment which might result in making the track impassable. 

(c) Flagging services will be performed by qualified Railway flaggers. The estimated cost for one (I) 
flagger is $600.00 for an eight (8) hour basic day with time and one-half or double time for overtime, rest days and 
holidays, The estimated cost for each flagger includes vacation allowance, paid holidays, Railway and 
uuemployment insurance, public liability and property damage insurance, health and welfare benefits, 
transportation, meals, lodging and supervision. Negotiations for Railway labor or collective bargaining agreements 
and rate changes authorized by appropriate Federal authorities may increase actual or estimated flagging rates. The 
flagging rate in effect at the time of performance by Contractor hereunder will be used to calculate the actual costs 
of flagging pursuant to this paragraph. 

( I )  A flagging crew generally consists of one employee. However, additional personnel may be 
required to protect the Premises and operations, if deemed necessary by the Railway's representative. 

(2) Each time a flagger is called, the minimum period for billing will be the eight (8) hour basic day. 

(3) The cost of flagger services provided by the Railway, when deemed necessary by the Railway's 
representative, will be borne by the /Contractor. 

(4) The average train traffic per 24-hour period on this route is - freight trains at a timetable speed 
of - MPH and - passenger trains at a timetable speed of - MPH and - switch engine movements. 

SECTION 7. INDEPENDENT CONTRACTOR 

Contractor is considered an independent contractor under this Agreement and neither Contractor nor any of 
its employees, subcontractors, agents or servants are considered employees of Railway in any respect. Contractor 
has the exclusive right and duty to control the work of its employees. All persons employed by Contractor or any of 
its subcontractors under this Agreement are the sole employees of Contractor or its subcontractors. Contractor will 
be given general directions and instructions regarding the Work to be performed under this Agreement; however, 
direct supervision of Contractor's employees will be Contractor's responsibility and obligation. 

SECTION 8. TRAIN DELAYS 

Work performed by Contractor must not cause any interference with the constant, continuous and 
unintenupted use of the tracks, property and facilities of the Railway, it's lessees, licensees or others, unless 
specifically permitted under this Agreement, or specifically authorized in advance by the Railway Representative. 
Additionally, Contractor must not, at any time, impair the safety of Railway operations or the operations of 
Railway's lessees, licensees or other Railway invitees. Delays to freight or passenger trains affect BNSF's ability to 
fully utilize its equipment and to meet customer service and contract obligations. Contractor will be responsible to 
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Railway, including its subsidiaries, affiliated companies, partners, successors and'assigns, for economic losses 
resulting from unscheduled delays to freight or passenger trains in accordance with the following: 

(a) Train Delay Damages 

(1) Contractor will be billed for the economic losses arising from loss of use of equipment and train 
service employees, contractual incentive pay and bonuses and contractual penalties resulting from train delays, 
whether caused by Contractor, its subcontractors or by Railway performing Work associated with this project. 

(2) The parties acknowledge that passenger, US.  mail trains and certain other grain, intermodal, coal 
and freight trains operate under incentive/penalty contracts with the Railway. Under such arrangements, if Railway 
does not meet its contract service commitments, Railway may (i) suffer loss of performance or incentive pay, or (ii) 
be subject to a penalty payment. Contractor is responsible for any train performance and incentive penalties or other 
contractual economic losses actually incurred by Railway which are attributable to a train delay caused by 
Contractor, or its subcontractors. 

(3) The contractual relationship between Railway and its passenger customers is proprietary and 
confidential. In the event of a train delay covered by this Agreement, Railway will share information relevant to any 
train delay to the maximum extent consistent with Railway confidentiality obligations. Damage for certain train 
delays could be as high as $50,000 per passenger train. 

(4) Railway will bill Contractor and Contractor must pay Railway within 30 days of receiving invoices 
detailing damages caused by train delays, whether caused by Contractor, its subcontractors or 

, nr by the Railway performing Work associated with this project. The Contractor will be 
billed at a current rate of $ per freight train hour for each freight train delayed as determined from 
Railway's records. Each delay may cause delays to more than one freight train at the same time. These rates will be 
updated annually and Contractor will be billed at rate per hour in effect at the time the delay occurred. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the day and 
year first written above. 

(Contractor) The Burlington Northern and Santa Fe 
Railway Company 

BY BY 
Vice President and Chief Engineer 

(Title) 
Address 
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FORM APPROVED 
BY VP-LAW 

CONTRACTOR’S 
RIGHT OF ENTRY AGREEMENT 

FOR CONSTRUCTION PROJECTS ON OR ADJACENT TO PROPERTY OF 
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY I 
This Right of Entry Agreement (“Agreement”) is entered into effective as of 2 0 0 ,  by and 

between (“Contractor”), corporation, and The Burlington 
Northern and Santa Fe Railway Company (“Railway”), a Delaware corporation. 

WHEREAS, Railway operates a freight transportation system by rail with operations throughout the United 
States and Canada; and 

WHEREAS, [insert the appropriate state/municipal agency here] desires 
Contractor to perform certain construction services adjacent to and upon Railway’s right of way and/or property, and 
Contractor is willing to perform such services. 

NOW, THEREFORE, in consideration of Railway entering this Agreement with Contractor and granting 
Contractor permission to enter upon the Premises (defined herein), Contractor agrees with Railway as follows: 

SECTJON 1. SCOPE OF SERVICES 

Contractor [andor Agency] will perform the following services, hereinafter described as 
“Work“: 

Performance of the Work will necessarily require Contractor to enter Railway’s right of way and property 
(“Premises”). Contractor agrees that no work will be commenced on the Premises until ( i) this Agreement is 
executed by both Contractor and Railway; and (ii) Contractor provides the Railway with the insurance contemplated 
herein. Contractor further agrees that if this Agreement is not executed by the owner, general partner, president or 
vice-president of Contractor, Contractor will furnish Railway with evidence certifying that the signatory is 
empowered to execute this Agreement. 

SECTION 2. PAYMENTOF FEES 

[state/municipal agency] will be responsible for paying Contractor for the Work 
performed under this Agreement. 

SECTION 3. RELEASE OF LIABILITY AND INDEMNITY 

Contractor hereby waives, releases, indemnifies, defends and holds harmless Railway for, from and against 
all judgments, awards, claims, demands, and expenses (including attorney’s fees), for injury or death to all persons, 
including Railway’s and Contractor’s officers and employees, and for loss and damage to property belonging to any 
person, arising in any manner from Contractor’s or any of Contractor‘s subcontractors’ acts or omissions or any work 

WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DESTRUCTION, DAMAGE, 
DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF 
RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT TO THE EXTENT 
THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE INTENTIONAL MISCONDUCT OR 

, performed on or about Railway’s property or right of way. THE LIABILITY ASSUMED BY CONTRACTOR 

I GROSS NEGLIGENCE OF RAILWAY. 
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THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR INCLUDES ANY 
CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST RAILWAY UNDER THE FEDERAL 
EMPLOYEE'S LIABILITY ACT INCLUDING CLAIMS FOR STRICT LIABILITY UNDER THE 
SAFETY APPLIANCE ACT OR THE BOILER 1NSPECTION ACT, WHENEVER SO CLAIMED. 

Contractor further agrees, at its expense, in the name and on behalfof Railway, that it will adjust and settle 
all claims made against Railway, and will, at Railway's discretion, appear and defend any suits or actions of law or 
in equity brought against Railway on any claim or cause of action arising or growing out of or in any manner 
connected with any liability assumed by Contractor under this Agreement for which Railway is liable or is alleged to 
be liable, Railway will give notice to Contractor, in writing, of the receipt or pendency of such claims and thereupon 
Contractor must proceed to adjust and handle to a conclusion such claims, and in the event of a brought against 
Railway, Railway may forward summons and complaint or other process in connection therewith to Contractor, and 
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, indemnify, and save 
harmless Railway from and against all damages, judgments, decrees, attorney's fees, costs, and expenses growing 
out of or resulting from or incident to any such claims or suits. 

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in 
this Agreement will survive any termination of this Agreement. 

SECTION 4. INSURANCE. 

Contractor must, at its sole cost and expense, procure and maintain during the life of this Agreement the 
following insurance coverage: 

(a) Commercial General Liability insurance. This insurance must contain broad form contractual liability 
with a combined single limit of a minimum of $2,000,000 each occurrence and an aggregate limit of at least $ 
4,000,000. Coverage must be purchased on a post 1998 IS0 occurrence form or equivalent and include coverage 
for, but not limited to, the following: 

+ 
+ 
+ Fire legal liability 
+ Products and completed operations 

Bodily Injury and Property Damage 
Personal Injury and Advertising Injury 

This policy must also contain the following endorsements, which must be indicated on the certificate of insurance: 
+ It is agreed that any workers' compensation exclusion does not apply to Railroad payments 

related to the Federal Employers Liability Act or a Railroad Wage Continuation Program or 
similar programs and any payments made are deemed not to be either payments made or 
obligations assumed under any Workers Compensation, disability benefits, or unemployment 
compensation law or similar law. 
The definition of insured contract must be amended to remove any exclusion or other 
limitation for any work being done within 50 feet of railroad property. 
Any exclusions related to the explosion, collapse and underground hazards must be removed. 

+ 
+ 

NO other endorsements limiting coverage as respects obligations under this-Agreement may be included on the 
policy. 

(b) Business Automobile Insurance. This insurance must contain a combined single limit ofat  least 
$1,000,000 per occurrence, and include coverage for, but not limited to the following: 

Bodily injury and property damage 
Any and all vehicles owned, used or hired 

+ 
+ 

(e) Workers Compensation and Employers Liability insurance including coverage for, but not limited to: 
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+ Employers’ Liability (Part B) with limits of at least $500,000 each accident, $500,000 by 
disease policy limit, $500.000 by disease each employee. 

(d) Railroad Protective Liability insurance naming only the Railroad as the Insured with coverage of at 
least $2,000,000 per occurrence and $6,000,000 in the aggregate. The policy must be issued on a standard IS0 form 
CG 00 35 10 93 and include the following: 

+ 
+ 
+ 
+ 
+ 

Endorsed to include the Pollution Exclusion Amendment (IS0 form CG 28 3 1  10 93) 
Endorsed to include the Limited Seepage and Pollution Endorsement 
Endorsed to include Evacuation Expense Coverage Endorsement 
No other endorsements restricting coverage may be added 
The original policy must be provided to the Railroad prior to performing any work or services 
under this Agreement 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive damages and 
certificates of insurance must reflect that no exclusion exists. 

Contractor agrees to waive its right of recovery against Railroad for all claims and suits against Railroad. 
In addition, its insurers, through the terms of the policy or policy endorsement, waive their right of subrogation 
against Railroad for all claims and suits. The certificate of insurance must reflect the waiver of subrogation 
endorsement. Contractor further waives its right of recovery, and its insurers also waive their right of subrogation 
against Railroad for loss of its owned or leased property or property under contractor’s care, custody or control. 

Contractor’s insurance policies through policy endorsement, must include wording which states that the 
policy will be primary and non-contributing with respect to any insurance carried by Railroad. The certificate of 
insurance must reflect that the above wording is included in evidenced policies. 

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad Protective) 
must include a severability of interest endorsement and Railrood must be named as an additional insured with 
respect to work performed under this agreement. Severability of interest and naming Railroad as additional insured 
must be indicated on the certificate of insurance. 

Contractor is not allowed to self-insure without the prior written consent of Railroad If granted by 
Railroad, any deductible, self-insured retention or other financial responsibility for claims must be covered directly 
by contractor in lieu of insurance. Any and all Railroad liabilities that would otherwise, in accordance with the 
provisions of this Agreement, be covered by Contractor’s insurance will be covered as if Contractor elected not to 
include a deductible, self-insured retention or other financial responsibility for claims. 

Prior to commencing the Work, contractor must furnish to Railroad an acceptable certificate(s) of 
insurance including an original signature of the authorized representative evidencing the required coverage, 
endorsements, and amendments and referencing the contract andit/folder number if available. The policy(ies) must 
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to notify Railroad in writing 
at least 30 days prior to any cancellation, non-renewal, substitution or material alteration. This cancellation 
provision must be indicated on the certificate of insurance. Upon request from Railroad, a certified duplicate 
original of any required policy must be furnished. 

I 
I 

Any insurance policy must be Written by a reputable insurance company acceptable to Railroad or with a 
current Best’s Guide Rating of A- and Class VI1 or better, and authorized to do business in the state@) in which the 
service is to be provide. 
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Contractor represents that this Agreement has been thoroughly reviewed by contractor’s. insurance 
agent(s)/broker(s), who have been instructed by contractor to procure the insurance coverage required by this 
Agreement. Allocated Loss Expense must be in addition to all policy limits for coverages referenced above. 
Railroad may reasonably modify the required insurance coverage to reflect then-current risk management practices 
in the railroad industry and underwriting practices in the insurance industry. 

If any portion of the operation is to be subcontracted by contractor, contractor must require that the 
subcontractor provide and maintain the insurance coverages set forth herein, naming Railroad as an additional 
insured, and requiring that the subcontractor release, defend and indemnify Railroad to the same extent and under 
the same terms and conditions as contractor is required to release, defend and indemnify Railroad herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railroad to terminate 
this Agreement immediately. Acceptance of a certificate that does not comply with this section will not operate as a 
waiver of contractor‘s obligations hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by contractor will not he 
deemed to release or diminish the liability of contractor including, without limitation, liability under the indemnity 
provisions of this Agreement. Damages recoverable by Railroad will not be limited by the amount of the required 
insurance coverage. 

For purposes ofthis section, Railroad means “Burlington Northern Santa Fe Corporation”, “The Burlington 
Northern and Santa Fe Railway Company” and the subsidiaries, successors, assigns and affiliates of each. 

SECTION 5. CONTRACTOR REQUIREMENTS 

(a) While on or about the Premises, Contractor must fully comply with Railway’s “Contractor 
Requirements”, including (but not limited to) clearance requirements and personal protective equipment 
requirements. Contractor will be responsible for fully informing itself as to Railway “Contractor Requirements”. 

(b) Prior to entering the Premises, each person providing labor, material, supervision, or services connected 
with the Work to be performed on or about the Premises must complete the safety training program (hereinafter 
called, “Railway Contractor Safety Orientation”) at the following internet website: “conractororientation.com”. 
Contractor must ensure that each of its employees, subcontractors, agents or invitees completes the Railway 
Contractor Safety Orientation before any Work is performed under this Agreement. Additionally, Contractor must 
ensure that each and every employee of Contractor, its subcontractors, agents or invitees possesses a card certifying 
completion of the Railway Contractor Safety Orientation prior to entering the Premises. Contractor must renew the 
Railway Contractor Safety Orientation annually. 

(c) Prim to entering the Premises, the Contractor must prepare and implement a safety action plan 
acceptable to Railway. Contractor must audit compliance with that plan during the course of Contractor’s work. A 
copy of the plan and audit results must be kept at the work site and will he available for inspection by Railway at all 
reasonable times. 

(d) When not in use, Contractor‘s machinery and materials must be kept at least 50 feet from the centerline 
of Railway’s nearest track. Contractor must not cross Railway’s tracks except at existing open public crossings. 

SECTION 6. PROTECTION OF RAILWAY FACILITIES AND RAILWAY FLAGGER SERVICES 

(a) The Contractor must give Railway’s Roadmaster (telephone ) a minimum of thirty (30) 
working days advance notice when flagging services will be required so that the Roadmaster can make appropriate 
arrangements (Le., bulletin the flagger’s position). If flagging services are scheduled in advance by Contractor and 
it is subsequently determined by the parties hereto that such services are no longer necessary, Contractor must give 
the Roadmaster five ( 5 )  working days advance notice so that appropriate arrangements can be made to abolish the 
position pursuant to union requirements. 

(b) Railway flagger and protective services and devices will be required and hrnished when Contractor’s 
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work activities are located over or under of and within twenty-five (25) feet measured horizontally from'center line 
of the nearest track and when cranes or similar equipment positioned outside of %foot horizontally from track 
center line that could foul the track in the event of tip over or other catastrophic occurrence, but not limited thereto 
for the following conditions: 

(1) When in the opinion of the Railway's representative, it is necessary to safeguard the Premises, 
employees, trains, engines and facilities. 

(2) When any excavation is performed below the bottom of tie elevation, if, in the opinion of Railway's 
representative, track or other Railway facilities may he subject to movement or settlement. 

(3) When work in any way interferes with the safe operation of trains at timetable speeds. 

(4) When any hazard is presented to Railway track, communications, signal, electrical, or other 
facilities either due to persons, material, equipment or blasting in the vicinity. 

( 5 )  Special permission must be obtained from the Railway before moving heavy or cumbersome 
objects or equipment which might result in making the track impassable. 

(c) Flagging services will be performed by qualified Railway flaggers. The estimated cost for one (1) 
flagger is $600.00 for an eight (8) hour basic day with time and one-half or double time for overtime, rest days and 
holidays. The estimated cost for each flagger includes vacation allowance, paid holidays, Railway and 
unemployment insurance, public liability and property damage insurance, health and welfare benefits, 
transportation, meals, lodging and supervision. Negotiations for Railway labor or collective bargaining agreements 
and rate changes authorized by appropriate Federal authorities may increase actual or estimated flagging rates. The 
flagging rate in effect at the time of performance by Contractor hereunder will be used to calculate the actual costs 
of flagging pursuant to this paragraph. 

(1) A flagging crew generally consists of one employee. However, additional personnel may be 
required to protect the Premises and operations, if deemed necessary by the Railway's representative. 

(2) Each time a flagger is called, the minimum period for billing will be the eight (8) hour basic day. 

(3) The cost of flagger services provided by the Railway, when deemed necessary by the Railway's 
representative, will be borne by the /Contractor. 

(4) The average train traflic per 24-hour period on this route is - freight trains at a timetable speed 
of - MPH and - passenger trains at a timetable speed of - MPH and -switch engine movements. 

SECTION 7. INDEPENDENT CONTRACTOR 

Contractor is considered an independent contractor under this Agreement and neither Contractor nor any of 
its employees, subcontractors, agents or servants are considered employees of Railway in any respect. Contractor 
has the exclusive right and duty to control the work of its employees. All persons employed by Contractor or any of 
its subcontractors under this Agreement are the sole employees of Contractor or its subcontractors. Contractor will 
be given general directions and instructions regarding the Work to be performed under this Agreement; however, 
direct supervision of Contractor's employees will be Contractor's responsibility and obligation. 

SECTION 8. TRAIN DELAYS 

I 
I 

I 

Work performed by Contractor must not cause any interference with the constant, continuous and 
uninterrupted use of the tracks, property and facilities of the Railway, it's lessees, licensees or others, unless 
specifically permitted under this Agreement, or specifically authorized in advance by the Railway Representative. 
Additionally, Contractor must not, at any time, impair the safety of Railway operations or the operations of 
Railway's lessees, licensees or other Railway invitees. Delays to freight or passenger Wains affect BNSF's ability to 
fully utilize its equipment and to meet customer service and contract obligations. Contractor will be responsible to 

I 
I 
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Railway, including its subsidiaries, affiliated companies, partners, successors and assigns, for economic losses 
resulting from unscheduled delays to freight or passenger trains in accordance with the following: 

(a) Train Delay Damages 

(1) Contractor will be billed for the economic losses arising from loss of use of equipment and train 
service employees, contractual incentive pay and bonuses and contractual penalties resulting from train delays, 
whether caused by Contractor, its subcontractors or by Railway performing Work associated with this project. 

(2) The parties acknowledge that passenger, U.S. mail trains and certain other grain, intermodal, coal 
and freight trains operate under incentivelpenalty contracts with the Railway. Under such arrangements, if Railway 
does not meet its contract service commitments, Railway may (i) suffer loss of performance or incentive pay, or (ii) 
be subject to a penalty payment. Contractor is responsible for any train performance and incentive penalties or other 
contractual economic losses actually incurred by Railway which are attributable to a train delay caused by 
Contractor, or its subcontractors. 

(3) The contractual relationship between Railway and its passenger customers is proprietary and 
confidential. In the event of a train delay covered by this Agreement, Railway will share information relevant to any 
train delay to the maximum extent consistent with Railway confidentiality obligations. Damage for certain train 
delays could be as  high as $50,000 per passenger train. 

(4) Railway will bill Contractor and Contractor must pay Railway within 30 days of receiving invoices 
detailing damages caused by train delays, whether caused by Contractor, its subcontractors or 

, or by the Railway performing Work associated with this project. The Contractor will be 
billed at a current rate of $ per freight train hour for each freight train delayed as determined fiom 
Railway's records. Each delay may cause delays to more than one freight train at the same time. These rates will be 
updated annually and Contractor will be billed at rate per hour in effect at the time the delay occurred. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the day and 
year first written above. 

(Contractor) The Burlington Northern and Santa Fe 
Railway Company 

BY BY 
Vice President and Chief Engineer 

(Title) 
Address 
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